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ERC Processing Moratorium
On Sep. 14, 2023, the IRS announced an immediate moratorium until at 
least December 31, 2023, on the processing of new ERC claims to prevent 
future abuse, due to the submission of a significant number of claims 
suspected to be fraudulent or ineligible due to the actions of aggressive 
promoters or solicitors.

 At this time, the IRS had received around 3.6 million claims, and its 
open inventory was over 600,000, nearly all of which had been 
received within the past 90 days. 

https://www.irs.gov/newsroom/to-protect-taxpayers-from-scams-irs-orders-immediate-stop-to-new-employee-retention-credit-processing-amid-surge-of-questionable-claims-concerns-from-tax-pros
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ERC Processing Moratorium
The IRS has continued to process previously filed ERC claims received prior 
to the moratorium, but due to increased fraud concerns, processing times 
have been longer and went from a standard processing goal of 90 days to 
180 days – and much longer if the claims faces further review or audit. 
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ERC Processing Moratorium
Additionally, the IRS has introduced two new initiatives to help businesses 
who found themselves victims of aggressive promoters:

 Special withdrawal option for those who have filed an ERC claim, but 
the claim has not been processed. 

 Settlement program for repayments for those who received an 
improper ERC payment.
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Special Withdrawal Process
On Oct. 19, 2023, the IRS announced the details of a special withdrawal 
process to help those who filed an ERC claim and are concerned about its 
accuracy. 

 For more information on the special withdrawal process for ERC claims, 
you can watch the video of our webinar from Dec. 12, 2023, on our You 
Tube channel. 

https://www.irs.gov/newsroom/irs-announces-withdrawal-process-for-employee-retention-credit-claims-special-initiative-aimed-at-helping-businesses-concerned-about-an-ineligible-claim-amid-aggressive-marketing-scams
https://youtu.be/QxvTZ5eCQrE?si=KWHAe3O3dhpD-6W0
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Special Withdrawal Process

 As of Dec. 9, 2023, the IRS had over 1,050,000 unprocessed 941-X tax 
returns.

 As of Dec. 21, 2023, the IRS received more than $100 million in 
withdrawals as they continue intensifying audits and criminal 
investigation work in this area.

 The IRS has “no definitive timetable” for ending its moratorium on 
processing ERC claims received on or after Sep. 14, 2023. The IRS has 
also indicated that the withdrawal program will end at the same time 
as the moratorium. 
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IRS Actions

On Dec. 6, 2023, the IRS announced it is sending more than 20,000 letters 
(105 C, Claim Disallowed) rejecting questionable ERC claims as it 
continues to combat scammers and promoters encouraging businesses to 
file claims for the credit. 
 Two categories of claims have been identified and are being 

disallowed:

 Entity not in existence during period of eligibility
 No paid employees during the period of eligibility

 The disallowance letter will explain that a taxpayer who disagrees with 
the disallowance can respond with documentation supporting their 
eligibility or claim amount, or they can file an administrative appeal.

 The IRS plans to send additional letters beyond the disallowance 
letters. 
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IRS Actions

On Dec. 21, 2023, the IRS announced it has started sending up to 20,000 
new letters with proposed tax adjustments that will recapture erroneously 
claimed ERC credits. 

 These mailings are currently just for tax year 2020, and work continues 
for tax year 2021, with additional mailings planned. 
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Voluntary Disclosure Program

On Dec. 21, 2023, the IRS announced the details of a new voluntary 
disclosure program (ERC-VDP) to help businesses who want to pay back 
the money they received after filing ERC claims in error. 

 The ERC-VDP is open through Mar. 22, 2024. The program requires you 
to:

 Voluntarily pay back the ERC, minus 20%,
 Cooperate with any requests for the IRS for more information, and
 Sign a closing agreement. 

https://www.irs.gov/coronavirus/employee-retention-credit-voluntary-disclosure-program


PRESENTED BY TRONCONI SEGARRA & ASSOCIATES LLP SOLUTIONS BEYOND THE OBVIOUS

Voluntary Disclosure Program

 If you claimed and received ERC you're not entitled to, and you don't 
participate in ERC-VDP to correct it, you risk detection by the IRS, 
which could lead to substantial interest and penalties and increase 
your risk of criminal investigation and prosecution. 

 If you willfully filed an employment tax return that fraudulently 
claimed ERC, or if you assisted or conspired in such conduct, filing for 
ERC-VDP will not exempt you from potential criminal investigation and 
prosecution.
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Voluntary Disclosure Program

Advantages of the ERC-VDP include:

 You need to repay only 80% of the ERC you received as a credit on your 
return or as a refund.

 You don’t need to repay any interest you received on your ERC refund.

 You don’t have to amend income tax returns to reduce wage expense.

 The 20% reduction is not taxable as income.

 The IRS will not charge penalties or interest on the claimed ERC amount if 
you pay it in full (claimed ERC minus 20%) by the time you return your signed 
closing agreement to IRS.

 The IRS won’t examine ERC on your employment tax return for tax period(s) 
resolved within the terms of ERC-VDP.
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Voluntary Disclosure Program
Who can apply for the ERC-VDP:

Businesses, tax-exempt organizations and government entities are eligible to 
apply for the ERC-VDP for each tax period that meets all of the following 
requirements:

 Your ERC claimed on an employment tax return has been processed and paid as a 
refund, which you have cashed or deposited, or paid in the form of a credit applied 
to the tax period or another tax period.

 You now think that you were entitled to $0 ERC.

 You’re not under employment tax examination (audit) by the IRS.

 You’re not under criminal investigation by the IRS.

 The IRS has not reversed or notified you of intent to reverse your ERC to $0. 
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Voluntary Disclosure Program

If the business used a third-party payer to file the employment tax returns 
or claim the ERC, they cannot apply to the ERC-VDP themselves. They 
must contact the third-party payer to apply.
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Voluntary Disclosure Program

How to apply for the ERC-VDP:

If you meet the eligibility rules for the ERC-VDP, complete an application 
package by:

 Preparing Form 15434, Application for Employee Retention Credit Voluntary 
Disclosure Program,

 Preparing ERC-VDP Form SS-10PDF, if your application includes tax periods 
ending in 2020,

 Ensuring that an authorized person signs your ERC-VDP application and, if 
applicable, ERC-VDP Form SS-10, and 

 Following the steps in the ERC-VDP FAQ question entitled How do I submit my 
ERC-VDP application package? 

https://www.irs.gov/forms-pubs/about-form-15434
https://www.irs.gov/forms-pubs/about-form-15434
https://www.irs.gov/pub/irs-utl/form-ss10-2020-ercvd.pdf
https://www.irs.gov/coronavirus/frequently-asked-questions-about-the-employee-retention-credit-voluntary-disclosure-program#process3
https://www.irs.gov/coronavirus/frequently-asked-questions-about-the-employee-retention-credit-voluntary-disclosure-program#process3


Form 15434, Application for ERC-VDP
Part I, II, III



Form 15434, Application for ERC-VDP
Part IV



Form 15434, Application for ERC-VDP
Part V



Form 15434, Application for ERC-VDP
Sign Here



PRESENTED BY TRONCONI SEGARRA & ASSOCIATES LLP SOLUTIONS BEYOND THE OBVIOUS

Voluntary Disclosure Program

The IRS will review your application package and verify your eligibility for 
the ERC-VDP. They will mail the business a letter letting them know that 
they received the application and whether they can proceed with the 
application or if it was rejected.

If they can proceed: 

 The IRS will mail a closing agreement.

 The business will need to pay your full ERC-VDP amount by using the 
IRS Electronic Federal Tax Payment System. 

 An authorized person must sign the closing agreement.

 Return the form(s) to the IRS.
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Voluntary Disclosure Program

After the IRS receives your signed closing agreement, they will adjust your 
account to reflect the eliminated ERC amount. Do not submit amended 
returns correcting your ERC.

 The terms of the ERC-VDP closing agreement can’t be appealed. 

 If your application is rejected, the letter will explain why and offer 
potential solutions. You may be able to correct the error and resubmit 
your ERC-VDP application package, or you may file an amended 
employment tax return.
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Voluntary Disclosure Program

If you are unable to pay your full ERC-VDP amount, you can request the 
IRS to consider you for an installment agreement to pay over time.

 If you need to use this option, include Form 433-B, Collection 
Information Statement for Businesses, in your ERC-VDP application 
package along with all required documents to support your Form 433-
B. 

 If you are unable to repay the required 80% of the credit at time of 
signing your closing agreement, then you will be required to pay 
penalties and interest in connection with entering the installment 
agreement. 

 You cannot submit an offer in compromise for your amount due in 
ERC-VDP.
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Voluntary Disclosure Program

Other Notes:

 If you previously filed amended employment tax returns to eliminate 
all your ERC, you generally are not eligible for ERC-VDP for the 
period(s) you amended. However, if you filed amended returns before 
Dec. 21, 2023, the IRS will review ERC-VDP applications on a case-by-
case basis for eligibility into the program. 

 The IRS has also provided a set of frequently asked questions (FAQs) to 
help businesses and their tax advisors understand the terms of the 
ERC-VDP program.

https://www.irs.gov/coronavirus/frequently-asked-questions-about-the-employee-retention-credit-voluntary-disclosure-program
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Employee Retention Credit

 On Jan. 17, 2024, Congress introduced the Tax Relief for American 
Families and Workers Act of 2024 which would expand the child tax 
credit and several business tax credits. To pay for these credit 
expansions, a deal has been reached that would end the ERC program 
on Jan. 31, 2024.

 The legislation also includes extending the statute of limitations on 
ERC claims to 6 years and increasing promoter penalties and 
compliance requirements.

 If the deal is not enacted, employers still have until Apr. 15, 2024, to 
file ERC claims for 2020 and until Apr. 15, 2025, to file ERC claims for 
2021.

https://www.finance.senate.gov/imo/media/doc/the_tax_relief_for_american_families_and_workers_act_of_2024_technical_summary.pdf
https://www.finance.senate.gov/imo/media/doc/the_tax_relief_for_american_families_and_workers_act_of_2024_technical_summary.pdf
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Employee Retention Credit

 The proposal is significant because it is endorsed by the Chairs of both 
Congressional tax-writing committees, but its passage is far from 
certain. There are many more hurdles to clear before it becomes law, 
and the earliest the House could hold a floor vote on the proposal 
would be the week of Jan. 29, 2024, though some believe it may have 
to wait until a government funding bill is enacted in March 2024 or 
later.

 On Jan. 19, 2024, the House Ways & Means Committee approved the 
measure in a 40-3 vote; it remains unclear whether the bill will move 
to the House floor as a stand-alone measure or attached to other 
“must-pass” fiscal legislation. 
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Questions?
This publication has been prepared for general guidance on matters of interest only; it does not constitute 
professional advice. You should not act upon the information contained in this publication without 
obtaining specific professional advice. No representation or warranty (express or implied) is given as to the 
accuracy of completeness of the information contained in this publication; and, to the extent permitted by 
law, Tronconi Segarra & Associates LLP, its members, employees and agents do not accept or assume any 
liability, responsibility or duty of care for any consequences of you or anyone else acting, or refraining to 
act, in reliance on the information contained in this website or for any decision based on it.

Copyright 2024 Tronconi Segarra & Associates. All rights reserved.
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